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Abstract: The development of the American economy was accompanied by
significant spatial income inequalities between the northern and southern regions.
While many factors contributed to northern industrialization and southern
stagnation, an imporrant factor was differences in the region’s institutions. In the
North, a democratic institution fostered growth whereas in the South, cligarchic
institutions favored status quo. To gain insights on the nature and causes of this
divergence, this paper examines the development of political and legal institutions
in Massachusetts and Virginia, the two leading states in the North and the South.

Introduction

US regional economies diverged between the nineteenth and the early twentieth
centuries and then converged over the second half of the twentieth century
(Easterlin, 1960; Kim and Margo, 2004). Evidence suggests that regional diver-
gence occurred sometime between the late eighteenth and the early nineteenth
centuries. In 1774, wealth and income per capita were relatively similar across
the New England, Middle and Southern colonies for all populations but were
significantly higher for free whites in the Southern colonies (Jones, 1980).
However, by 1840, income per capita in the Northeast (New England and
Middle Atlantic states) exceeded that of the South Atlantic (Southern colonial
states) and East South Central states for all populations as well as for the free
white population.! Southern incomes finally started to converge toward northern
levels in the second half of the twentieth century.
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1 In 1774, the wealth per capita {in pounds sterling) for New England, Middle, and Southern colonies
were £36.4, £40.2, and £36.4 respectively. Similar patterns emerge when these wealth estimates are
convested to incomes {Walton and Rockoff, 2002). In 1840, income per capita (in 1860 prices) was $129
in the Northeast as compared to $66 and $69 in the South Atlantic and East South Central. By 1880, the
North-South gap widened even more significantly (Fogel, 1989).
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Why did US regional economies diverge and then converge? While factors
associated with slavery, capital, labor and resource endowments played
significant roles, this paper argues that the divergence of regional political
and legal institutions was also a major contributing factor.? In the colonial
period, the North emerged with democratic institutions which fostered trade
and development, whereas the South arose with plutocratic institutions which
fostered agrarianism. In the early nineteenth century, the North experienced a
shift in its legal institutions to a judge-based, ‘instrumental” law which promoted
industrial development, whereas the South held on to its traditional jury-based,
common law which defended the agrarian status quo. Even after independence
and the formation of the United States, state political and legal institutions
in the North and South remained divergent, through the antebellum period
due to substantial states® rights under American federalism.> With the outcome
of the Civil War, the South faced a significant assault on its institutions but
the convergence of their political and legal institutions toward those of their
northern counterparts did not become clearly apparent until the second half of
the twentieth century.

In recent years, scholars have proposed a variety of explanations for why
institutions diverged across the European colonies around the world. One class
of explanation emphasizes the role of initial conditions (North, 1990; La Porta
et al., 1998; Glaeser and Shleifer, 2002). In particular, because the Spanish,
Dutch, French, and the English colonizers brought with them different sets
of institutions, the development of colonial institutions was partly determined
by the national identity of their colonizers. In general, these scholars believe
that regions colonized by the British were more likely to inherit institutions of
democracy and common law, whereas those colonized by the Spanish and French
were likely to inherit centralized bureaucracies and civil law.*

The second class of explanations focuses on the geographic conditions of the
colonies. For Engerman and Sokoloff (1997}, the decisive factor was colonial
factor endowments. In countries and regions where geography favored small-
scale farming, democratic institutions were likely to arise, whereas in regions that
favored plantation economies based on African or native slave labor, institutions
based on elite-rule were likely to arise. For Acemoglu et al. (2002), colonial
climate and native density or productivity were important factors. Since few
Europeans settled in places with high settler mortality or high native population
density, they had few incentives to develop democratic institutions in these
colonies.

2 Itis beyond the scope of this paper to summarize the vast literature on the divergence and convergence
of US regional economies. For a survey of this literature, we refer the reader to Kim and Margo (2004),
Kim (1998}, Michener and Mclean {1999}, Hughes and Cain (2007}, and Walton and Rockoff (2002).

3 See Key (1949},

4 Berkowitz and Clay {2006} find that legal origins influenced the quality of state courts in the US.
Also see Michener and Mclean (1999),
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To better understand the nature and causes of the divergence of US northern
and southern institutions, this paper examines the historical developments of
political and legal institutions in Massachusetts and Virginia from their early
colonial beginnings. Because there were important differences in the development
of other colonies, the lessons learned from these two colonies must be interpreted
with some caution. Nevertheless, these two major founding colonies served
as important models for their respective regions. Over time, because settlers
tended to migrate westward along the latitudes, institutions that developed in
Massachusetts were transplanted into other northern states such as Ohio and
Hlinois, whereas those developed in Virginia found roots in other southern states
such as Tennessee and Alabama.’

The study of Massachusetts and Virginia suggests that their initial variations
in purpose, demographic composition, and wealth inequality plaved significant
roles in creating the divergence of political institutions between these two
colonies. In Puritan Massachusetts, where the distribution of land, wealth, and
status was unusually equal, a democratic government arose in a relatively short
time; in Cavalier Virginia, where the society was highly unequal, a plutocratic
polity took root and persisted over time.®

After the early founding years, the differences in their climates contributed
to the continued divergence in demographic and institutional structures in
Virginia and Massachusetts. In Virginia, the extremely high mortality rates
created an unsettled community which could only be sustained by the continual
recruitment of new, poor, young male servants until the death rates stabilized
in the eighteenth century. As a stable free white population emerged over time,
an important element of democracy was introduced with the election of the
Houses of Burgesses; however, many important offices, such as the county justice,
continued to be appointed for life. In Massachusetts, a stable community led to
a surprisingly quick emergence of a democratic society based on elections on

§ See Mathews (1962}, Steckel (1983), Meinig (1993}, and Kim and Margo {2004).

6 Fischer (1989}, in his classic work Albion’s Seed, argued that the British wransplanted four distinct
“folkways’ in colonial America. In Virginia, Fischer (1989} credits the rise of plutocracy in Virginia to the
actions of Sir Wilham Berkeley who governed Virginia between 1642 and 1677. Berkeley, in his desire to
re-create the Roval government in England, recruited cavaliers in large numbers and then granted them
large estates to create a ruling oligarchy. According to Fischer, a great majority of the ruling elite in
Virginia arrived between 1647 and 1660 and that nearly all the ruling families were founded by younger
sons of eminent families with no hope of inheriting an estate in England. This period of Cavalier settlement
in Virginia was during a period of Parliamentary supremacy and republican government in England. In
New England, however, Fischer finds the Puritan immigrants were extremely homogenous, composed of
nuclear families, and came principally from the middle classes of the eastern counties of Norfolk, Suffolk,
Essex, and Cambridgeshire. Quakers migrated from the North of England to the Delaware Valley, and
Northern British and Scots-Irish to the Appalachian backcountry and beyond. Fischer also identified two
other folkways — Quakers of Delaware Valley and the northern British immigrants of the Appalachian
backcountry.
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many levels of government.” While important elements of democratic rule were
removed by the British government when Massachusetts became a royal colony in
1691, democratic institutions quickly re-emerged after American independence.

Finally, factor endowments contributed to a major divergence in agricultural
scale economies in the northern and southern colonies which in turn re-
enforced the divergence of political and legal institutions in these colonies. In
Massachusetts, poor soil led to small-scale agriculture, fishing, and commerce; in
Virginia, however, climate proved excellent for growing tobacco on a large scale,
especially with the introduction of slavery.® Because the land laws in Virginia
based on headrights, unlike those in Massachusetts, enabled the southern elites
to accumulate significant amounts of land, an elite landed gentry with strong
common economic and political interests emerged in Virginia. Moreover, the
institution of slavery itself also contributed to diverging legal developments
between the northern and southern colonies.”

Whether the geographic distribution of institutions is determined by historical
initial conditions, climate or endowments, the establishment of stable political
and legal institutions reflects a self-enforcing equilibrium solution to the
fundamental dilemma of the state {North, 1990; Acemoglu et al., 2002). To
establish property rights, it is necessary to have a state which has a monopoly
on violence; however, if the state has sole military power, then it has the
incentive to extract rents from society. For North and Weingast (1989), the
rise of Parliamentary rule by oligarchs in Britain in 1688 was associated with a
greater commitment by the state to curtail the power of royal prerogatives. For
Acemoglu and Robinson (2000), the rise of democratic rule in Britain in 1832
represented a credible commitment by the state to distribute resources toward
the masses and was a necessary response to the potential mass rebellion.

In the American colonies, the states’ coercive ability to enforce their laws and
policies also plaved an important role in determining the level of democracy.
Since the colonies relied on voluntary militia for their armies, the governor,
council, and elected officials were acutely aware of their limited military authority
over the governed. Rebellion by the free masses was a constant threat. Even in
Massachusetts, the elites granted greater levels of democracy only after facing
severe threats of rebellion. In Virginia, the potential for mass rebellion led to
greater access to democracy, but this movement was short-lived when the elites
regained an upper hand with royal military support. In Virginia, the potential for

7 Massachusetts did not possess democracy in the modern form, but it possessed significant early
elements of democracy. See Wilentz {20085: xix) for a definition of democracy.

8 There has been extensive debate over the economic impact of slavery (Hughes and Cain, 2003;
Walton and Rockoff, 2002). Fogel and Engerman (1974) find that southern agriculture under stavery was
more efficient than northern agriculrure due to plantation scale economies. Irwin (1988) finds that slave
plantation economies extended to wheat production in the Virginia Piedmont. On the other hand, Wright
(2006} and other scholars argue that slavery was economically inefficient.

9 See Morris (1996), Wahl (1998), Hindus {1980), and Tushnet (1981).
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rebellion by poor free whites also lessened over time as their incentives became
more and more aligned with the elites under the institution of slavery and as the
elites relied less on local militias composed of free whites for social control.

The paper is organized as follows. Section 2 documents the historical
development of political institutions in Virginia and Massachusetts; Section 3
documents the development of their legal institutions. Section 4 examines the
role of states’ rights and federalism on the continued divergence of institutions
in Virginia and Massachusetts. Section 5 explores the causes of institutional
divergence and Section 5 concludes with a summary.

2. The political institutions of Virginia and Massachusetts

Virginia and Massachusetts were both founded on the principles of royal
corporate charters, but in the New World these colonies by necessity
formed governing institutions which resembled commonwealths rather than
corporations. Yet, even though both of these colonies were founded by peoples
of one European nation with common history, culture, and background, they
emerged with differing political institutions over time. In the early vears of
settlement, Virginia struggled to form a working political order, but eventually
emerged with an oligarchic or plutocratic society. In Massachusetts, however, a
more democratic form of government arose in a relatively short time. This section
presents a selective historical account of the evolution of political institutions in
these two colonies. !’

The development of political institutions in Virginia

The founding of Virginia was based on a royal corporate charter drafted in
1606 for the Virginia Company which contained a mixture of private and
royal organizational forms. For profit making, the private company planned to
establish plantations worked by servants and laborers under contract managed
by overseers. The company was given the right to transport settlers, supply
provisions, and trade goods. For governing, however, the task was entrusted
to three councils whose members were appointed by the King. The powers of
government and ownership of land ultimately rested with the King who used
instructions to give judicial powers to the local council and issued patents to
grant land.

In 1607, 104 passengers in three vessels reached the Chesapeake and settled
in Jamestown. The settlers were all male: a third to half were designated as
gentlemen and the rest were artisans and laborers. By the order of the King, the
identity of the local governing council was kept secret until arrival when the

10 There are many excellent and comprehensive accounts of the histories of political institutions in
Virginia and Massachusetts. For example, see Osgood (1904), Morgan {1975), Sydnor {1952), Wall
(1972}, and Andrews (1934).
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identity was to be revealed. The members of the council then chose a president.
By most accounts, under the trying conditions of famine, disease, and threat
from Indians, the council form of government proved to be ineffective. In 1608,
when many of the council members had died or returned to England, John Smith
emerged as the leader who commanded the colony in military style using labor
gangs.

In response to the ineffectiveness of the council government, the Virginia
Company requested and was granted a new charter by the King in which the
company had complete control over the colony. In London, the company took
steps to run the colony under a military regime initiated by Smith.!" The new
leaders of the colony were old soldiers. Between 1611 and 1618, the company
ruled the colony through a governor who exercised absolute powers.!? The
government forged by the first governor, Lord De la Warr, his deputy Sir Thomas
Gates, and subsequent deputy Sir Thomas Dale, was a code of military rule
known as Dale’s Laws. The settlers continued to work in gangs and were deprived
of protection under the common law."

When the gang labor system and military rule failed to bear any fruit in
the New World, the Virginia Company in 1618 re-organized its governing
structure and introduced a charter of grants and liberties. The general assembly,
which possessed the powers to make laws, was composed of the governor and
council, who were chosen by the company as before, but it now also included
two Burgesses from each district who were elected. On 19 June 1619, 22
Burgesses were elected for the first time. While evidence on the workings of
the assembly is scant, it is doubtful whether Virginia achieved a fully working
form of government during this period. Nevertheless, the election of the Burgesses
signaled a significant turning point in Virginian history. It marked the beginnings
of a two-tier plutocratic society where access to political participation was open
to the elites but closed for most of the masses.™

When the financially troubled Virginia Company was dissolved by the King in
1624, Virginia became a royal colony and the King appointed the governor and
the council of the general assembly. Given the distance from England and the
lack of a royal standing army, however, the royal governor could not overrule
the colonists on important matters. The Virginians made up of the Houses of
Burgesses and the council were able to effectively legislate on matters of taxes
and law. As the Virginia colony stabilized and grew over the seventeenth century,

11 See Shea (1983: 13-15).

12 A decision was reached near the end of 1609 ‘to appoint a single head entrusted with exceptionally
farge powers. The company made up its mind to try a new experiment by sending to America a single
and absolute governor, with authority so extensive as to make him almost a dictator for life’ {(Andrews,
1934: 107},

13 See Morgan (1975: 80,

14 See Morgan {(1975: 124).



Institutions and US regional development 187

the government of Virginia evolved into its mature colonial form and formed
political boundaries in counties and parishes.

More than the transition to a royal colony, the introduction of tobacco seeds
of the Spanish West Indian variety by John Rolfe in 1617 had a major impact
on the social organization of Virginians. With the tobacco boom of the 1620s,
immigration of male indentured servants and share tenants increased. Under the
headrights system introduced in 1618, a settler who came on his own or who
paid the transportation of someone else was entitled to 50 acres. In these early
vears, given the abundance of land, the societal division arose in terms of the
accumulation of servants. The growing of tobacco was both intensive in land and
labor, but labor was scarce. Evidence shows that the elites were able to acquire
numerous indentured servants, often by illegal means. The muster of inhabitants
in 16235 shows that the officers of the Virginia Company each held ten to 39
servants.'?

The elites were able to accumulate wealth and hold political power, but the
basis for their power was precarious since they relied on local militias to enforce
their laws. As mortality rates stabilized, an increasing share of the population was
composed of free single males who were once servants. In the early seventeenth
century, election of the Houses of Burgesses was held infrequently at the
discretion of the governor; however, as free whites became more numerous
and rebellious, Governor Berkeley was forced to hold new elections with greater
access to voting.'® In the election of 1676, the free whites were able to vote into
office a large share of their choices. However, this movement toward greater
access was short-lived. When Bacon’s rebellion collapsed, the elites re-established
their political authority, confiscated the property of those who rebelled, and re-
established the status-quo of elites.

The introduction of slavery sealed the elite rule based on the ownership of land
and slaves rather than on servants. In this period, a mature, stable, plutocratic
society emerged based on planter elites (Kulikoff, 1986). Prior to the eighteenth
century, based on the identity of justices in tidewater Maryland, Kulikoff finds
that justices were highly varied in background. However, by the mid-eighteenth
century, the justices and burgesses were dominated by the planter gentry. In the
late seventeenth century, Virginia justices and burgesses, as well councilmen,
used their public offices to patent thousands of acres of frontier land. By 17035,
three-fifths of Virginians who owned 2,000 or more acres of land were justices or
burgesses. By the mid-eighteenth century, strong political dynasties formed. For
example, more than a quarter of the 1,600 justices appointed in Virginia between
1757 and 1775 belonged to only §5 patrilineages. The gentry used entail and
marriage to consolidate the political ruling class.

15 See Mosgan (1975: 123—-124).
16 In order to keep the same men in office in the House of Burgesses, Governor Berkeley did not call
for a general election for 13 years between 1661 and 1676 (Andrews, 1934: 247).
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The governor usually chose council members from the top families of the
planter gentry. Sydnor (1952) finds that a small number of families enjoyed the
powers of this office. Only 57 family names appear from 1680 to the Revolution
as council members; nine families account for almost a third of the councilors
during this century. The House of Burgesses was the only elected body in Virginia,
but the election was also controlled by the elite gentry.!” Election dates were
chosen by the governor and two members were elected from each county and
one each from Jamestown, Williamsburg, and the College of William and Mary.

In Virginia, the county became the most important level of government for
most people. Moreover, unlike Massachusetts, where local town officials were
elected by freemen, county officials in Virginia were appointed and these officials
possessed broad legislative, executive, and judicial powers.'® County justices,
who individually settled disputes on small debts and collectively composed the
county court, were appointed to serve for life by the governor. In practice,
the justices provided the governor with a nominee who the governor then
commissioned. The county justices not only decided on issues of law but they
also set tax rates, allocated county funds, and managed roads and bridges. Just as
importantly, the county justices appointed local government officials, such as the
sheriff {(who enforced laws, managed jails, collected taxes, managed the treasury,
and conducted elections), coroner, militia officers below rank of brigadier, and
tobacco mspectors.

The development of political institutions in Massachusetis

The Massachusetts Bay Company, formed in 1629, was based on a corporate
charter, much like those of the earlier Virginia Company except in one important
aspect.'” In all the previous colonies, they were managed chiefly for profit and
controlled by proprietors in England, and the colonists were not entitled to the
right of self-government. For Osgood (1904}, the founding of the Massachusetts
Bay colony marked a major change where the government of the plantation was
transferred to those who lived in the colonies. For governing, the general court,
prior to their departure in England, elected Winthrop as governor of colony
and company, Dudley as deputy governor, and 18 other assistants. For profit
making, the company created a temporary trusteeship known as undertakers
who assumed control of assets and liabilities of the joint stock. Undertakers
were to receive profits from the fur trade, the salt-making monopoly, and the
transportation of passengers and goods.

17 See Sydnor (1952}, Griffith (1968), and Morgan {1975).

18 Most scholars believe that the government in Virginia was undemocratic (see Porter, 1947; Sydnor,
1952; Morgan, 1975). However, Brown and Brown (1964) contend that Virginia was much more
democratic.

19 The discussion on Massachusetts will concentrate on the more influential Massachusetts Bay colony.
Plymouth and Massachusetts Bay colonies joined to form Massachusetts in 1691 (see Osgood, 1904),






